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TAXATION OF DIGITAL ECONOMY: A CASE FOR EASE OF
DOING BUSINESS
- Boma Opulah

Introduction

D

igital economy relates to
businesses and other
economic activities conducted
via the internet and other digital
platforms. Transactions initiated and
concluded without the physical
presence of parties or physical place of
doing business make up the digital
economy. It includes e-commerce, app
stores, in app purchases, online
advertising, online payment services,
cloud computing, etc.

Sometime in January, 2019, the then
Chairman of the Federal Inland
R e v e n u e S e r v i c e ( F I R S ) , M r.
Babatunde Fowler, disclosed at the
“FIRS Stakeholders Retreat on the
Taxation of Digital Economy” that the
FIRS would commence the collection
of Value Added Tax (VAT) on online
transactions from January, 2020. The
FIRS plans to direct banks in Nigeria to
act as collecting agents for VAT on
online transactions for purchase of
goods and services.

This proposed tax system raises
concerns over uncertainty, double
taxation and other issues. This article
focuses on the effect of taxation of
digital economy on the ease of doing
business in Nigeria.
Taxation of Digital Economy and
Ease of Doing Business in Nigeria
Nigeria now ranks 131 on the World
Bank's Ease of Doing Business 2020
index.1 We moved up 15 places from
Continued at page 5
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T

his Article will discuss the role of
off-grid power in creating an
efﬁcient power sector.

There is no gainsaying that the
inadequate supply of power from the
national grid, has forced most
companies and business owners to
acquire and own independent
electricity generation equipment and
solutions known to be costly and also
poses environmental hazards.
Most of the power received by Nigerian
electricity consumers is on-grid,
supplied by the distribution companies
(DisCos). There have been recent
clamoring for the development of offgrid alternatives to complement the ongrid power because of the epileptic
power supply from the national grid.

On-grid power generation is a system
where electricity generated by various
power plants are supplied to a grid and
transmitted to the customer. Electricity
generation here is capital intensive
and requires infrastructural facilities,
which can only be ﬁnanced by the
Federal Government. Electricity
generated and supplied from the
national grid is often supplied to
citizens at subsidised prices.
According to the World Bank
Sustainable Energy For All (SEFA)
report on access to electricity in 2016,
106,740,000 (One Hundred Six
Million, Seven Hundred and Forty
Thousand) Nigerians, representing
59.3% (approximately Sixty
Percent) of the country's population,
have no access to grid electricity.
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Generation and supply of electricity
from national grid has its challenges
despite the fact that only 40%(Forty
Percent) of the population have
access to grid electricity. Some of the
challenges facing grid electricity are:
Ÿ

Ÿ

I n a d e q u a t e Tr a n s m i s s i o n
Infrastructure: The existing
transmission system is not capable
of delivering the total installed
capacity of power to trading point
because of Nigeria's weak and
outdated transmission
infrastructure. According to the
World Bank international
development association project
appraisal document,1 the cost of
rehabilitation and expansion of
Nigeria's electricity transmission
substations and lines under the
Transmission, Rehabilitation and
Expansion Program is 1.25 Billion
Dollars. The rehabilitation will
increase power transfer capacity
from about 5GW to at least 7GW
and will expand transformer
c a p a c i t y b y 3 , 0 6 0 M VA f o r
transformation at 330/132KV
(currently 8,138 MVA) and by 3.500
M VA f o r t r a n s f o r m a t i o n a t
132/33KV which strengthen the
capacity of 132 kV lines and
increase transformer capacity at
both 330/132 Kv (currently and
132/33 kV substations (by addition
of control equipment, switchgear,
and 330/132 kV and 132/33 kV
transformer (currently 10,162
MVA).
Unavailability of gas: Over 80%
(Eighty Percent) of installed
generation capacity is thermal.
Though Nigeria has one of the
world largest gas reserves, the
supply of gas to domestic power
station is still low due to gas
pipeline vandalism, uneconomical
gas price, insufﬁcient gas
infrastructure amongst others. Gas
constraint reduce the power of
generation capacity. The Federal
Government is yet to review the gas
pricing template as the price of gas
still stands at $7.45 per standard
cubic feet.2 The federal government
under the domestic gas supply
obligation (DSO) mandates all gas
companies to supply an assigned
quota of gas to critical sectors at
prices lower than what is obtainable
in the international market.
However, the government has not
been able to guarantee delivery at
the subsidised price and operators
still struggle to secure viable gas
contracts at the approved price.3
C o n s e q u e n t l y, g e n e r a t i o n

companies resort to sale and
transportation arrangements with
suppliers under independently
negotiated terms.
Ÿ

Liquidity Challenges: Investors in
the power sector are constantly
faced with liquidity issues. Market
participants in the power value
chain are unable to collect
sufﬁcient revenue to pay power
bills, which would sustain the rest
of the value chain. This is as a
result of the metering gap and noncost reﬂective tariffs, non-payment
of electricity bills and power theft by
consumers.

Ÿ

Maintenance of Infrastructure:
The on-grid infrastructure requires
constant maintenance for
adequate performance compared
to off grid infrastructure.

Ÿ

High System Losses: The
investors in the power sector are
faced with high technical and
commercial losses. According to
the Power Sector Performance
Report of the Presidential Task
Force on Power, in September
2018, the power sector witnessed a
power loss of 107,340MW, (about
₦51.519 billion in monetary terms)
due to insufﬁcient gas supply,
distribution and transmission
infrastructure. The DisCos have
failed to implement the aggregate

technical and commercial losses
reduction mechanism presented to
the Bureau of Public Enterprises
(BPE) in satisfaction of their
selection criteria.
Conversely, off-grid power generation
is designed to provide electricity to
end-users, independent of the central
power grid/network. Off-grid power
systems provide opportunities to
deliver electricity effectively to
households and business in remote
and rural communities.
Off-grid infrastructure enhances
deployment of other renewable energy
technologies. According to USAID
Power Africa Nigeria fact sheet,
Thermal based generation amounts
for 10,142 MW (over 80%) of the
12,522 MW installed generation
c a p a c i t y. A l s o , t h e r e i s t h e
unavailability of gas challenge. This
therefore makes the system
inefﬁcient. Off-grid power plants take
advantage of diverse renewable
energy technologies such as Solar,
Wind Turbines, Small Hydropower
(SHP) and Biomass Energy.
Off-grid solution has been identiﬁed to
ﬁll an important gap in the Nigerian
Electric Power Sector. It is very
important for a country like Nigeria,
with the geographical challenges in
rural areas, which makes it difﬁcult to
extend the grid to the rural areas a
Continued at page 10

“Though
Nigeria has one
of the world
largest gas
reserves, the
supply of gas to
domestic power
station is still
low.”
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MINIMUM
TAX: THE
NEED
FOR
REFORM
- Chinenye Ajayi and Boma Opulah

Introduction

M

inimum tax is a tax payable by
companies having no taxable
proﬁts for the year or who
operate at a loss. The concept of
minimum tax is also applicable to
individuals and partnerships. The
focus of this article is to consider
whether or not the concept of minimum
tax is compatible and consistent with
the need to boost economic activities,
create jobs and promote ease of doing
business.
The Imposition of Minimum Tax
Section 33 of the Companies Income
Tax Act (CITA) 1 provides that a
company shall pay minimum tax:
Ÿ

Ÿ

Ÿ

Where in any year of assessment,
the ascertainable proﬁts of a
company, from all sources, results
in a loss or;
Where the company's
ascertainable proﬁts results in no
tax been liable for payment, or;
Where the tax payable is less than
the statutory minimum tax
allowable.

This amount will be dependent on
whether the company has an annual
turnover of less than N500,000, or
more than N500,000. A company with
an annual turnover of N500,000 or
less, and has been carrying on
business for at least four (4) years, is
liable to be charged to a minimum tax
of any of the higher of the following
sums:
(I)

0.5 per cent of the company's
gross proﬁt; or
(ii) 0.5 per cent of the company's net
assets; or
(iii) 0.25 per cent of the company's
paid up share capital; or
(iv) 0.25 per cent of the turnover of the
company for the relevant year of
tax assessment.
Conversely, where the turnover of the
company is more than N500,000, the
minimum corporation tax payable shall
be the higher of the above rates that is
charged for companies with an annual
turnover of N500,000 plus 0.125 (or
ﬁfty per cent) on the excess of the
turnover that is above N500,000.
The following categories of companies
Continued at page 7

Probitas Partners LLP Journal | 04

TAXATION OF DIGITAL ECONOMY: A CASE FOR EASE OF DOING
BUSINESS
Continued from page 1

our 146th position in the 2019 index
and we have been recognized as one
of the most improved economy in the
world for running a business.2 This
ranking may be affected if the drive for
taxation of the digital economy is not
well implemented.
The FIRS intends to impose VAT on
online transactions. It is pertinent to
note that VAT does not apply to all
goods and services. Those goods and
services exempted from VAT form part
of E-commerce. For example, basic
food items, drugs, baby items amongst
others are not subject to VAT.
However, the aforesaid items are sold
online and may be taxed. There is no
assurance from the FIRS that the
exempted goods and services will not
be subject to digital taxation. This may
contradict the provisions of the VAT Act
and thus, illegal.
Furthermore, appointing banks as
collecting agents of VAT on online
transactions presupposes that once
money is exchanged online, there is a
VAT imposed on it. Regardless of what
the transaction entails, once it is done
online, it is taxable. The ease of online
transactions is being discouraged.
This will also constitute an impediment
to the Federal Government's policy on
cashless transactions aimed at
promoting ease of doing business,
combating crime and regulating the
economy.
In the same vein, the charges on

electronic point of sale (POS)
transactions has been generally
frowned at. This amounts to double
taxation because VAT is already
imposed on goods purchased before
consumers are charged for point of
sale payment. Over taxation takes
away ease of doing business. There
should be a balance between raising
revenue for government and
encouraging free enterprise which will
beneﬁt the government in the long run.
The tax regulators disregarded the fact
that not all digital businesses are proﬁt
making. Some of them are social
enterprises and NGOs. In essence,
imposing additional tax burdens will
only kill these businesses.
Ease of doing business requires a
conducive regulatory environment

Ease of doing business
requires a conducive
regulatory environment
where all businesses
including digital
businesses can thrive.
where all businesses including digital
businesses can thrive. As such, where
the regulations are rigid and
unfriendly, it deters new businesses
from making reasonable progress. A
developing country like Nigeria should

be focused on attracting investors
through its growing digital economy
rather than making policies that
discourage ease of doing business.

Comparative Analysis
It is important to have an overview of
the taxation of the digital economy in
other jurisdictions.
Singapore: Currently, any online
p u r c h a s e u n d e r $ 2 9 0 . 1 7 ( Tw o
Hundred and Ninety Dollars,
Seventeen Cents) is exempt from
Goods and Services Tax (GST) in
Singapore.
However, from 1st January, 2020,
consumers will pay GST when buying
online services from overseas. The
GST will apply to companies without
physical presence in the Country. The
7% GST will be collected from vendors
that sell more than $100,000 (One
Hundred Thousand Dollars) in
digital services to Singaporean
consumers and have a global turnover
of $1,000,000 (One Million Dollars)3.
South Africa: Tax Regulators in South
Africa have implemented rules
p r e s c r i b i n g VAT o n e l e c t r o n i c
services, causing the scope of what is
considered an electronic service to be
signiﬁcantly broadened.
Electronic services are now deﬁned as
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taxed and this leaves no room for
ambiguities.

“Taxation of
digital economy
should be done
the right way in
order to avoid
implementation
of unfair
policies.”

“any services supplied by means of an
electronic agent, electronic
communication or the internet for any
consideration”4. Foreign suppliers of
electronic services to South African
recipients will be required to register
as VAT vendors if they meet certain
requirements5. This will increase the
administrative burden on foreign
companies and could also have the
effect of increasing the ﬁnal price that
consumers will pay for these services.
European Union: The European
Union proposed that a new 3% digital
service tax would apply, from 1st
January, 2020, to gross revenue from
certain services including the sale of
online advertising space, creating
certain online market places and
transmitting collected user data.
Some member states of the European
Union have expressed the following
concerns about the Digital Services
Tax (DST):
The DST is a revenue tax, so it
must be paid even when the
company is making loss;
ii. Companies will pay the same level
of tax regardless of whether they
have high or low margins;
iii. The DST is not a proﬁts tax, so
double taxation will arise since no
offsetting foreign tax credits would
be allowed in the company's home
country; and,
iv. The DST will be a hard hit on new
businesses thereby discriminating
against new businesses which is
incompatible with the free market
economy.

The issue of double taxation should
be properly considered in order to
encourage ease of doing business.
In order to avoid double taxation,
the scope of goods and services to
be taxed, with respect to online
transactions should be taken into
consideration. This will go a long
way to address the issue of double
taxation properly.

Ÿ

Appointment of banks as tax
collecting agents is a breach of the
banker/customer relationship. The
regulatory framework must also
provide a mechanism for
distinguishing between an online
sale and the general electronic
transfer of funds. This is to ensure
that all electronic transfer of funds
are not all regarded as online sale
for the purpose of taxation. If this
issue is not checked, it may
ultimately discourage the digital
economy and cashless policy.

Ÿ

In order to encourage local
startups, taxation of digital
economy should be mainly
targeted at foreign companies
based on the fraction of their
revenue generated from Nigeria.
Just like Singapore, Nigeria should
tax a threshold of the turnover
generated online by foreign
companies in Nigeria.

Conclusion
The taxation of digital economy in
Nigeria which is set to commence from
January, 2020, as disclosed by the
former FIRS Executive Chairman,
raises the following issues:
Ÿ

Ÿ

Ÿ

Ÿ

i.

For the proposal on DST to be passed,
a unanimity of all European Union
member states will be required.
However, based on the issues raised
by some EU member states, it is
unlikely that a consensus will be
reached to pass the proposal.

Ÿ

Taxation of digital economy may
entail illegal taxation of basic food
items and other goods and
services exempted from VAT.
In the absence of proper
regulation, goods and services
may incur double taxation.
Appointment of banks as tax
collecting agents is unlawful. The
only legal basis for banks to
withhold money of customers is
when there is a criminal
investigation or suspicion of crime
or court order to place a lien on the
account.
Taxation of digital economy seems
to be unfriendly towards new
businesses. A lot of businesses
start online because of the ease of
doing business that comes with Ecommerce. However, when that
ease is stalled by taxation, it
creates an environment
incompatible with the free market
economy.

In order to resolve the highlighted
issues, it is advised that the following
be considered:
Ÿ

Existing tax laws should be
reviewed towards providing
suitable policies for the digital
economy. This will stipulate the
applicable taxes and the goods and
services in the digital economy that
will be affected. For example, the
policy should expressly state that
food items and other applicable
goods and services are exempted.
In South Africa, the law speciﬁcally
deﬁned electronic services to be

While the taxation of digital economy is
important, however, it should be
carried out in a fair manner in order to
avoid implementation of unfair
policies. A fair balance must be struck
between the need to generate tax
revenue and the ease of doing
business.

1
“Nigeria Improves in World Bank ease
of doing business ranking, but is it easier
to do business there?” by Aisha
Salaudeen, CNN, published 24th
October, 2019
2

Supra.

3

“Digital Tax Plans in Different Countries”
The Strait Times, published 13th July,
2019.
4
Section 1, South African Value Added
Tax Act.
5
“Prepare for Tax in a Digital Economy”
M. Hewson for Mail & Guardian,
published 24th May, 2019.
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MINIMUM TAX: THE NEED FOR REFORM
Continued from page 4

are exempted from paying minimum
tax under Section 33 (3) of the
Companies Income Tax Act (as
amended):
i. Companies that are involved in
agricultural production or
businesses;
ii. Companies that have at least
twenty-ﬁve per cent imported
equity capital fully paid for by a
foreign company; and,
iii. Companies that have not carried
on business during the ﬁrst four
years of their incorporation.
Similarly, Section 37 of the Personal
Income Tax Act (PITA) states that
minimum tax is payable by an
individual who has no chargeable
income or where the tax payable on
the chargeable income of that
individual is less than 1 percent of his
or her total income. The minimum tax
payable is 1% of his total income. It is
noteworthy that this provision is
applicable to individuals as well as
partnerships governed by the PITA.
The basis for the imposition of
minimum tax is that it provides
guaranteed income for the
government from a good number of
operating corporate entities to which
the minimum tax applies.
Consequently, the government will
always be able to earn tax revenue
from corporate entities or individuals.
Arguably, minimum tax is perceived as
an anti-tax avoidance strategy2 given
that individuals and companies may
intentionally arrange their affairs in
such a manner that puts them in a loss
position or a position where no tax is
payable.

poverty and increase in crime amongst
others.
More so, the foundational principle of
income tax is that same is charged on
proﬁt. Proﬁt has been deﬁned as a
ﬁnancial beneﬁt that is realized when
the amount of revenue gained from a
business activity exceeds the
expenses and costs needed to sustain
the activity. Proﬁt is calculated as total
revenue less total expenses.
C o n s e q u e n t l y, t h e r e i s n o
jurisprudential basis to impose a
minimum tax on a business, which has
made no proﬁt or whose expenses
exceed its income. Granted, an
exception is made for a company
within its ﬁrst four years of
commencing business but this is
grossly inadequate given the present
economic realities.
Companies with no proﬁt should be
incentivized to continue business and
as it is in the interest of the government
in the long term that such businesses
stay aﬂoat. The continued existence of
these companies will keep their staff
gainfully employed, boost the
economy and also reduce the
increasing poverty level. On the other
hand, the imposition of minimum tax
will compel these companies to shut
down rather than bear the additional

burden of minimum tax.
Furthermore, the tax base on which
minimum tax is charged is
questionable and appears
unreasonable. Minimum tax is
charged on the gross proﬁt or net
assets, paid up share capital or turn
over of a company. In view of the
present economic situation, a
company may have a huge turn over
and gross proﬁt but still run at a huge
loss where its operational costs are
very high. In the same vein a company
may have a high paid up capital but
with very low cash ﬂow. Again, a
company running a capital (asset)
intensive business such as a
manufacturing company may have a
huge net asset and still operate at a
loss. Thus, gross proﬁt, net assets,
and turnover or paid up share capital
ought not be a basis for determining
income tax.
The appropriate anti-tax avoidance
mechanism is vigilance, tax
investigation and audit of suspected
tax evaders. For example, Value
Added Tax and Withholding Tax
typically reveals the economic
activities of buoyancy of tax payers. A
well-conducted tax audit would reveal
when a company is doctoring its
ﬁnancial records to evade paying tax.
Continued at page 14

Critique of the Minimum Tax
Provisions
There is no gainsaying that Nigeria is a
developing economy and a lot of
business entities are struggling to stay
aﬂoat. It is pertinent to state that most
businesses provide their own power
and other amenities that are usually
provided by the state which increases
their cost of doing business. Thus,
imposing a minimum tax on
businesses with no proﬁt will only
strangle them out of existence. This
will certainly have the ripple effect of
low economic productivity, job losses,
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CASE
REVIEW

REVIEW OF THE CASE OF MTN
NIGERIA COMMUNICATIONS LIMITED
V. CORPORATE COMMUNICATIONS
INVESTMENT LIMITED – (2019)
LPELR-47042 (SC)
- Temitope Bakinde

Introduction

G

enerally, oral and written
agreements are binding on
parties, as long as the
conditions for a valid contract are met.
However, when it comes to written
agreements, controversies have
arisen as to whether or not an
unexecuted contract is a conclusive
proof/evidence of the terms of the
contract.
However, the recent Supreme Court's
decision in the case of MTN Nigeria
Communications Limited V. Corporate
Communications Investment Limited –
(2019) LPELR-47042 (SC) is very
instructive on whether or not an
unsigned/unexecuted contract can be
relied upon by parties as evidence of
the terms of the agreement.

Brief Facts of the Case
The Respondent is one of the
Appellant's trade partners. Their
business relationship started
sometime in 2005 and over the years
the relationship has been governed by
various agreements entered into
between them. In January 2011, the
Appellant issued fresh terms of
agreement and it was speciﬁcally
stated that the 2011 Agreement (“the
Agreement”) supersedes previous
agreements.
The Agreement was identiﬁed as No.
381730 (Exhibit A) at the trial court. It
was a term of the Agreement that the
Claimant/Respondent had the right to
terminate the Agreement upon giving
the Defendant/Appellant 3 (Three)
months' notice in writing, while the
Defendant/Appellant had the right to
terminate the Agreement upon giving
the Claimant/Respondent 60 (Sixty)
days written notice. It was also a term

of the Agreement that the Agreement
takes effect from the date the last party
execute same.
The Respondent who was the
Claimant at the Trial Court contended
that despite trading and carrying on
business with the Appellant in
accordance with the Agreement, the
Appellant purportedly terminated the
Agreement vide a termination letter
dated 18th March, 2011. It contended
that the letter was not in compliance
with the terms of the Agreement and
was in fact addressed to a different
c o m p a n y, t o w i t : C o r p o r a t e
Communication Ltd.
Despite the Respondent's solicitor's
letter challenging the termination of
the Agreement and requesting an
amicable settlement, the Appellant
withdrew 27 (Twenty-Seven) SIM
registration kits assigned to the
Respondent. The Respondent
pleaded that in compliance with
previous Trade Partner Agreements
between the parties, it had incurred
expenses in procuring facilities and
equipment which will not be useful in
view of the purported termination of
the Agreement. The Respondent
pleaded that the abrupt cancellation of
orders without a formal and valid
termination of their Agreement has
caused it huge ﬁnancial loss.
The River State High Court awarded
the Claimant/Respondent amongst
other things the sum of
N250,000,000.00 (Two Hundred and
Fifty Million) as general damages for
breach of the Agreement. The
Appellant was dissatisﬁed with the
judgment and ﬁled an appeal at the
Court of Appeal. The appeal was
heard and dismissed on 21st July,
2014. Being dissatisﬁed with the
decision of the Court of Appeal, the
Appellant appealed to the Supreme
Court.
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Case Review
The Supreme Court adopted the
issues raised by the Appellant as the
issues for determination. One of the
main issues decided upon by the
Supreme Court is:
“Whether the Court of Appeal was right
in holding that the document which
was admitted in evidence at the trial as
Exhibit 'A" created an implied, binding
and enforceable contract between the
Appellant and the Respondent?”
The Appellant in this case contended
that since the Respondent was the
only party that signed the Agreement,
and not both parties, same is not valid
and cannot be relied upon as proof of
the agreement between the parties.
The Appellant argued further that
since the Agreement was not signed
by both parties, the Appellant was not
bound to comply with the provision in
the Agreement with respect to notice
of termination.
In resolving this issue, the Supreme
Court relied on the ﬁnding of the trial
court and the Court of Appeal where
both courts found thus:
“That Exhibit A (the Agreement) was
prepared by the Appellant without any

input from the Respondent. It was sent
to the Respondent for its signature
signifying its acceptance and the
Respondent complied. The Appellant,
for reasons best known to it, did not
sign the document but continued
carrying on business with the
Respondent in accordance with its
terms. It held that the Appellant would
not be allowed to take advantage of its
own wrong doing by deliberately
refusing to sign the document”
In addition, the Supreme Court also
considered the provisions of Section
169 of the Evidence Act, 2011, which
provides that: “When one person has
either by virtue of an existing Court
judgement, deed or agreement or by
his declaration, act or omission
caused or permitted another person to
believe a thing to be true and to act
upon such belief, neither he nor his
representatives in interest shall be
allowed, in any proceeding between
himself and such person or such
person's representative in interest, to
deny the truth of that thing”

Analysis
It is noteworthy that the decision of the
Court in this case is not a blanket rule
as the facts of each case must be

carefully examined to determine its
applicability.
The major considerations in
determining the enforceability and
validity of unsigned documents
include:
i.
ii.

Which party drafted the contract?
Have the parties agreed on the
terms and negotiation closed?
iii. H a s a n y o f t h e p a r t i e s
commenced performance of its
obligation under the contract?
iv. Has the other party communicated
its acceptance to the party
performing its obligation either
expressly or impliedly?
v. Has there been a change or
alteration of position by any of the
parties?

Conclusion
In sum, not all unsigned agreements
are inadmissible in law even if signing
the agreement is part of the terms of
the contract, and one of the parties
refused to sign the agreement. This
reasoning of the Courts also aligns
with the doctrine of estoppel by
conduct as stated in section 169 of the
Evidence Act.
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“A compendium of all known full judgments ( reported and
unreported) and landmark decisions of the courts and the
Nigerian Electricity Regulatory Commission (NERC).”

COMING
SOON
CREATING AN EFFICIENT NIGERIAN ELECTRICITY MARKET:
AN ANALYSIS OF THE OFF-GRID OPTION
Continued from page 3

solution to rural electriﬁcation is the
e x p l o r a t i o n o f o ff - g r i d f o r t h e
development of the communities. The
Rural Electriﬁcation Agency (REA) has
recorded considerable success in the
off-grid sector. According to Mini-grid
Investment Report, 2018, the REA has
successfully contracted 386(Three
Hundred and Eighty-Six) rural
electriﬁcation projects across the six
geopolitical zones.
The Nigerian Electricity Regulatory
Commission through its regulatory
framework e.g NERC Regulation for
Mini Grid and NERC Regulation on
Renewable Energy Generation has
encouraged active private sector
participation in the Power Sector
providing opportunities for both local
and foreign investors and increasing
viability and competition of the sector.
The Federal Government in recent
times have taken steps to encourage
investment in the off-grid power sector
through creation of policies, which will
help fast track energy access, taxwaivers and other forms of incentives
for companies engaged in renewable
components and manufacturing.
Examples of these policies are the
National Electric Power Policy and the
National Renewable Energy and
Energy Efﬁciency Policy (NREEP)
which provides tax incentive, free
custom duties on importation of
equipment for the ﬁrst 2 (Two) years
and low interest loan to renewable
energy efﬁciency project. Another way
the government supports the rapid

deployment of off-grid electricity
solutions to Micro Small Medium
Enterprises (MSMEs) is to allow
operators charge market rates for
electricity.

privatisation. With the focus on Offgrid, the problem of power generation
can be tackled gradually.

Conclusion
For small businesses, the off-grid is a
viable solution to the inadequate
power challenge faced by them. The
inadequate supply is as a result of the
different challenges faced by the
Power Sector ranging from structural
challenges, liquidity issues and
inability to charge cost reﬂective tariffs
due to the condition precedent to the
charging of cost reﬂective tariff as
stipulated in the ESPRA that has not
been met by the Discos. Discos on the
other hand, argued that poor supply is
as a result of the Regulator's refusal to
let them charge cost reﬂective market
rate for electricity.
On this note, it is imperative to state
that the current problems facing the
Electricity Power Sector in Nigeria are
beyond cost reﬂective tariffs or
intervention funds from the Federal
Government. The problems facing the
industry are structural problems that
requires integrated and collaborative
solution which include sustainable offgrid solution.
It is no doubt that the Nigerian Electric
Power Sector which was to establish a
long-standing market structure,
p r o v i d e e fﬁ c i e n t s e r v i c e s i n a
competitive environment to meet
electricity consumers' needs is not
where it should be many years after

Exploring the off-grid solution has the
prospect of improving and augmenting
electricity supply in the Nigerian
Power Sector. The instability and
i n e fﬁ c i e n c y i n t h e g r i d p o w e r
generation makes the exploration of
other options represented by off-grid
necessary.
Investors should harness the
opportunities in the Nigerian
renewable energy space and take
advantage of the hidden opportunities
yet to be explored and maximised in
the off-grid sector of the Electricity
Industry.
There are adequate regulatory
framework and with co-operation from
existing monopolies, Nigeria is on its
way to having a healthy and efﬁcient
power sector industry essential to
economic growth and curbing of
growing unemployment.
1

The world Bank International development
Association Project (Report No: PAD 1707)
http://documents.worldbank.org/curated/en/
704121518922836847/pdf/NIGERIA-PAD01292018.pdf
2

https://punchng.com/fg-to-release-newgas-pricing-template-may-29/
3

Agusto & Co Nigerian Electric Power
Industry Report 2017 “Gas to Power” pg 24
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REVIEW OF
THE DOUBLE
CONSENT
PROCEDURE
IN LAGOS
STATE
- Mutiat Olatunji and Temitope Bakinde

Background
Double consent entails the payment of
only consent fees on an earlier
transfer. The proposed retrospective
consent requires the payment of
consent fees, stamp duties and
registration fees on an earlier transfer.
After its suspension for over a year, the
new administration in Lagos State
recently re-introduced and reviewed its
policy on double consent with respect
to perfection of title at the Lands
Registry, Alausa.

Legal Opinion
By virtue of Section 22 of the Land Use
Act, it is a legal requirement that the
consent of the Governor must be
obtained before an assignment of
interest in land. However, the Supreme
Court held in the case of
Awojugbagbe Light Industries
Limited V. P. N. Chinukwe & Anor
(1995) LPELR-650(SC) that failure to
obtain consent prior to the assignment
does not invalidate the transaction.
From the foregoing, consent need not
be obtained at the time of executing the
deed of assignment but can be
obtained at a later date. As a corollary,
the concept of double consent is not
contrary to the provision of the Land
Use Act.

Often, most title owners are reluctant
to perfect their title due to the ﬁnancial
burden. This has led to increase in the
number of unregistered titles. Most
third party purchasers would either get
a direct transfer from the original
titleholder or apply for double consent.
For example, if A is transferring his title
to B and subsequently B to C. Where
consent was not obtained for the
transfer from A to B, C which is the
subsequent purchaser will either need
to wait for B to perfect his title at the
Lands Bureau (This is time
consuming) or C is compelled to go
back to A to get a direct assignment.
Usually, C will be required to pay a
substantial sum to get the said direct
assignment. This led to the
introduction of the double consent
procedure.
Under the double consent procedure,
the consent of the transfer from A to B
and from B to C is processed
simultaneously.

consent fees, registration fees and
stamp duties for retrospective
registration of B's title will generate
more revenue for the government, it
will on the other hand discourage
buyers like C from perfecting their title
in that manner. C would rather pay a
token to the original title holder (A) for
direct assignment to avoid the extra
cost of retrospective registration.
Thus, government will be deprived on
both ends of the revenue that could be
generated on double consent as well
as the said retrospective registration.
In addition, the payment of consent fee
to process double consent is often
factored into the already exorbitant
cost of land transactions at the point of
negotiation. The introduction of
payment of stamp duty and registration
fee will occasion more hardship on
property vendors and purchasers. This
will further lead to an increase in
unregistered titles

Conclusion
Under the previous procedure, C was
only required to pay for consent fees
for B's title. The payment of registration
fee and stamp duties is not required.
By virtue of the new procedure, C is
required to pay consent fee, stamp
duty and registration fee for B's title.
Whilst the requirements for payment of

We advise that payment of stamp duty
and registration fee for the earlier
transaction should be scrapped. The
previous procedure of double consent
should be maintained with the
payment of only consent fees for an
earlier transfer. This will encourage
title holders to seek consent and
subsequently register their titles.
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orders and determine appropriate
redress. This, however, does not
derogate from the Data Subject's right
to seek redress in a competent court of
jurisdiction.
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1. NIGERIA DATA PROTECTION
REGULATION, 2019
The Nigerian Data Protection
Regulation, 2019 (“NDPR” or the
“Regulation”) was issued by the
Nigerian Information Technology
Development Agency (“NITDA”) on
25th January, 2019.
The objective of the Regulation is to
safeguard the privacy rights of a
person that can be identiﬁed directly or
i n d i r e c t l y, i n r e f e r e n c e t o a n
identiﬁcation number or to one or more
factors speciﬁc to his physical,
physiological, mental, economic,
cultural or social identity (“Data
Subjects”), to foster safe conduct of
transactions involving the exchange of
personal data, and to provide a just
and equitable legal regulatory
framework on data protection that is in
tune with global best practices.

Highlights of the Regulation:
1) Scope and Application of the
regulation
The Regulation applies to transactions
requiring the processing of personal
data. The scope of the Regulation is
wide and it covers all transactions for
the processing of personal data of
natural persons in Nigeria, and
Nigerian citizens that are resident
abroad.
2) Data Collection and Processing
For the processing of personal data to
be considered as being for a lawful
purpose, the processing must:
a. have been consented to by the
Data Subject;
b. be carried out for the performance
of a contract;
c. be required for compliance with a

legal obligation;
d. be required for protection of the
vital interest of a data subject or
another natural person, or
e. be necessary for the performance
of a task carried out in the public
interest or in the exercise of ofﬁcial
public mandate vested in the
Controller
The Data Subject also has the right to
object to the processing of personal
information where it is for marketing
purposes. For example, most banks in
Nigeria collect a Data Subject's
personal identiﬁable information for
the purpose of opening a bank
account, however same is being used
as marketing strategy for the banks.
The banks send birthday wishes based
on the Data provided by the Data
Subject, some go as far as sending
cakes to the birthday celebrant. This is
sometimes an unauthorized use of the
Data from the Data Subject.
3) Privacy and Data Protection
Audit
Every organization subject to the
Regulation must conduct a detailed
audit of its privacy and data protection
practices, in compliance with the
requirements of the Regulation. Also,
all public and private organizations in
Nigeria that process personal data
must make available to the general
public their data protection policies,
which must comply with the
Regulation.
4) Enforcement of Data Rights
The Regulation empowers NITDA to
set up an Administrative Redress
Panel to receive allegations from Data
Subjects, investigate the allegations
where necessary, issue administrative

5) Transfer of Data to Third-Party
Countries
The Regulation also provides for the
transfer of data to third-party countries,
and in this regard vests supervisory
powers on the Attorney General of the
Federation to determine third-party
countries with adequate data
protection laws, for possible data
transfer to such countries.
6) Penalties for Default
Anyone in breach of the data privacy
rights of any Data Subject shall be
liable in addition to any other criminal
liability, the following:
a)

in the case of a data controller
dealing with more than
10,000(Ten Thousand) Data
Subjects, payment of the ﬁne of
2% of annual gross revenue of the
preceding year or payment of the
sum of N10,000,000.00 (Ten
Million Naira) whichever is
greater; and,

b)

in the case of a Data Controller
dealing with less than 10,000(Ten
Thousand) Data Subjects,
payment of the ﬁne of 1% of the
Annual Gross Revenue of the
preceding year or payment of the
sum of N2,000,000.00 (Two
Million Naira) whichever is
greater.

Conclusion:
In sum, the Regulation is a
commendable and timely innovation
for the country as it seeks to ensure the
protection of personal data of
individuals by organizations,
especially in this age of technology
where data is regarded as the new oil.
This explains the stance of other
countries in imposing heavy sanctions
on reputable organizations who are in
breach of data protection regulation or
law.
We recommend that public and private
organizations in control of data ensure
they comply with the Nigerian Data
Protection Regulation by having a data
protection policy and conducting a
detailed data protection audit not later
than 15th March, of the following year.
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2. HIGHLIGHTS OF FINANCE BILL, 2019
By virtue of a letter dated 14th October,
2019, the President forwarded the
Finance Bill to the National Assembly
for passage into law. It is noteworthy
that the Finance Bill seeks to introduce
far-reaching changes to the tax laws
covering major tax laws such as the
Companies Income Tax Act, Personal
Income Tax Act, Value Added Tax Act,
Stamp Duties Act and the Capital
Gains Tax Act.
Many of the changes are expected to
have positive impacts on investments
and ease of paying taxes especially for
MSMEs. Also, the main objective of
the changes is to raise revenue for the
government by various ﬁscal
measures to fund the nations budget.
Highlights of some of the major
changes are viz:

Companies Income Tax
1. Excess dividend tax will not apply
to retained earnings of a company
which are subsequently distributed as
dividend provided the dividend is paid
out of proﬁts which have been
previously subjected to tax. Excess
Dividend Tax will also not be applicable
to proﬁts speciﬁcally exempted from
tax and franked investment income.
The objective is to avoid double
taxation and encourage corporate
savings and retention of proﬁts.
2. P r o ﬁ t s d e r i v e d b y f o r e i g n
companies from Nigeria by way of
online transaction or any electronic
commerce will be deemed to have
been derived from Nigeria and will be
subject to tax.
3. P r o ﬁ t s d e r i v e d b y f o r e i g n
companies from the provision of
technical, management or consultancy
or professional services outside
Nigeria to a resident in Nigeria will now
be taxable.
4. Small businesses with turnover
less than N25,000,000 are to be
exempted from Companies Income
Tax. They are however required to
comply with tax registration and tax
return ﬁlings as provided in the law.
5. The dividend and rental income
received by a Real Estate Investment

Company on behalf of its shareholders
are exempted from tax. This is
applicable provided that a minimum of
75% of the dividend/rental income is
distributed and same is distributed
within 12 months of the ﬁnancial year in
which the dividend/rental income is
earned. This is to encourage
investment in the real estate.
6. The 4 (Four) years limit within
which a company can carry forward its
losses have been deleted.

15. VAT registration threshold of
N25,000,000 million turnover in a
calendar year to be introduced. Thus,
businesses with less than
N25,000,000 turnover are not required
to register for VAT.
16. Tuition fee for nursery, primary,
secondary and tertiary education is
e x e m p t e d f r o m VAT. L o c a l l y
manufactured sanitary pads and
tampons are exempted from VAT.

Capital Gains Tax (C.G.T)
7. A lower tax rate of 20% is to apply
to medium-sized companies with
turnover between N25,000,000 and
N100,000,000.
8. Minimum tax provisions amended
to 0.5% of turnover and exemption
from minimum tax only applies to small
companies with less than N25,000,000
turnover.
9. Bonus of 2% of tax payable
(medium-sized companies) and 1% for
large companies are to be granted for
early payment of Companies Income
Tax.
10. Any expense incurred to earn an
income exempted from tax is now
speciﬁcally disallowed as a deduction
before arriving at assessable income.
11. D i v i d e n d d i s t r i b u t e d f r o m
petroleum proﬁts now to suffer 10%
withholding tax.
12. Banks are now to request for Tax
Identiﬁcation Number (TIN) before
opening bank accounts f
o
r
individuals, while existing account
holders must provide their TIN to
continue operating their accounts.
13. Email correspondences to be
recognised for communicating with tax
authorities.

Value Added Tax (V.A.T)
14. Introduction of VAT reverse
charge on imported services. As such
persons or entities who receive
services from non resident companies
are expected to withhold and remit VAT
to FIRS.

17. C o m p e n s a t i o n f o r l o s s o f
employment below N10,000,000 to be
exempted from CGT.
18. There is a CGT exemption on
group reorganisations, provided that
the following conditions are met:
Ÿ

Assets are sold to a Nigerian
company and is for the better
organisation of the trade or
business;

Ÿ

The entities involved are within a
recognised group 365 days before
the transaction, and the relevant
assets are not disposed earlier than
365 days after the transaction.

Stamp Duties
19. Stamp duty on bank transfer to
apply only on amount from N10,000
and above. Transfers between the
same owner's accounts in the same
bank also to be exempted.
It is pertinent to state that the above
highlighted changes remain a proposal
and inapplicable until the Finance bill is
passed into law. Given that the
National Assembly is largely made up
of members of the ruling party, it is very
likely that these changes will be
successfully passed into law.
Thus, it is advised that individuals,
ﬁrms and companies begin to take
necessary steps towards compliance
with the changes proposed by the
Finance Bill.
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3. LAGOS STATE HIGH COURT CIVIL PROCEDURE RULES 2019
INTRODUCTION
On 21st January 2019, the former
Chief Judge of Lagos State, Hon.
Justice Opeyemi Oke, launched the
High Court of Lagos State (Civil
Procedure) Rules 2019, which
repealed the High Court of Lagos State
(Civil Procedure) Rules 2012.
The new rules which came into force
on 31st January, 2019, aims at
implementing reforms directed
towards the achievement of just,
speedy and efﬁcient administration of
justice, and address the shortcomings
of the old rules.
Major Innovative Highlights of the 2019
Rules are:
1. Order 5 Rule 1(3) of the 2019
Rules, provides that failure to comply
with the mode of commencing civil
proceedings as stated in Order 3 Rule
2(1), shall nullify the action.
2.

Order 5 Rule 6 of the 2019 Rules,

speciﬁcally provides for transferred
cases. It provides that where a matter
has been transferred from any other
court of competent jurisdiction, any of
the parties shall re-ﬁle the action in
compliance with Order 4 Rule 1 and
42.
3. Order 9 Rule 5(1) of the 2019
Rules makes provision for substituted
service via electronic mail (e-mail).
4. In 2019 Rules, Order 25 Rule 4,
provides that the Claimant may
withdraw its case at trial with the leave
of Court and the Judge may dismiss
the claim wholly or in part or make such
order as the Judge shall deem ﬁt.”.
5. Order 28 of the 2019 Rules
introduced entirely new provisions on
Alternative Dispute Resolution that is,
Order 28.
6. The 2019 Rules introduces an
entire Order on Diligent Prosecution,
that is, Order 34. Worthy of note is the
fact that if a matter is pending in Court

and no proceeding is held or
application ﬁled in the case for a period
of 12 (Twelve) months, the Court shall
strike out the case (Rule 3).
7. The Written Address of any party
shall not exceed 20 (Twenty) pages
and a Reply on Points of Law shall not
exceed 5 (Five) pages except with the
leave of court – Order 35 Rule 3 (3) of
the 2019 Rules.
8. A n y p a r t y w h o d e f a u l t s i n
performing an act within the time
authorized by the Judge or under these
Rules shall pay to the Court a fee of
N1,000 (One Thousand Naira) for
each day of such default at any time of
compliance (Order 48 Rule 4 2019
Rules).
9. Order 59 Rule 5(1) of the 2019
Rules reduces the number of days
within which a defendant can ﬁle his
Statement of Defence and other
Frontloaded document in a fast track
matter from 42 (Forty-Two) days to 30
(Thirty) days.

MINIMUM TAX: THE NEED FOR REFORM
Continued from page 7

Thus, the minimum tax provisions
ought to be repealed from our laws.
Also, the President is empowered to
issue an order exempting companies
from paying minimum tax pursuant to
Section 23 (2) of CITA. Section 23 (2)
of CITA provides thus:
“The President may exempt by
order:
a) Any company or class of
companies from all or any of
the provisions of this Act; or
b) From tax or any proﬁts of any
company or class of
companies from any source, on
any ground which appears to
be sufﬁcient”.
By virtue of this provision, the
President can exempt companies who
run at a loss or make no proﬁt from

paying the minimum tax. As a check,
the government can stipulate
conditions to be fulﬁlled by such
businesses before they can enjoy the
exemption. Such conditions may
include the presentation of certain
documents and an audit exercise by
the tax authorities in order to ascertain
the true status of the applying
company. These conditions can serve
as a check to prevent an abuse by
companies who may want to doctor
their ﬁnancial records or fraudulently
arrange their affairs to take beneﬁt of
the exemption.

need to promote economic activities,
create jobs, attract investments (both
foreign and local) and ensuring ease of
doing business. Thus, the President is
therefore implored to invoke his
powers under the Section 23 (2) of
CITA to exempt companies within
certain sectors of the companies who
are either making no proﬁt or operating
at a loss.

1

Conclusion
In sum, the minimum tax provisions in
our tax laws is inconsistent with and
can not coexist with Nigeria's dire

CAP C21, LFN, 2004

2

This is based on the fact that certain
countries such as Argentina, Hungary,
Philipines and Tanzania also impose
minimum tax.
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BOOK OF LEGAL JARGONS

ACTUS REUS: The act of committing a
crime. An act which is illegal.
ADDENDUM: An addition to a
completed written document. Most
commonly, this is a proposed change or
explanation in a contract, or some point
that has been subject of negotiation
after the contract was originally
proposed by one party.
AFFIDAVIT: A written statement made
by an individual under oath.
AMICUS CURIE: A friend to the Court,
i.e. one who advises disinterestedly
and spontaneously.
AUDI ALTERAM PARTEM: This
simply means “hear the other side”.
CONSENSUS AD IDEM: An
agreement of parties to the same thing.
A meeting of minds.
BILL OF LADING (B/L): A document
issued by a carrier that lists goods
being shipped and speciﬁes the terms
of their transport. Serves as a receipt
and contract for the transport of goods.
EX PARTE: FOR ONE PARTY ONLY. It
refers to the proceedings where one of
the parties has not received notice and,
therefore is neither present nor
represented.

FORCE MAJEURE: This clause
relieves the parties in a contract from
fulﬁlling their obligations, due to an
unavoidable event or unforeseen
circumstance that could not be
reasonably anticipated or controlled.
INJUNCTION: An order of the court
requiring someone to do something or
not to do something.
MENS REA: An element of criminal
responsibility: a guilty mind; a guilty or
wrongful purpose; a criminal intent.
NEMO DAT QUOD NON HABET: NO
ONE GIVES WHAT HE DOES NOT
HAVE.
This principle simply states that the
purchase of a possession from
someone who has no ownership right
to it also denies the purchaser any
ownership right to it also denies the
purchaser any ownership title.
OBITER DICTUM: Said by the way;
i.e. said in passing.
The obiter dicta of learned judges are
frequently quoted, but they are not
binding on the court and cannot be
used as authority for subsequent
cases.

purpose, or permanently before the
completion of a sentence based on the
premise of good behavior.
RES IPSA LOQUITUR: Facts speak
for itself. Proof is not needed. For
example, if a defendant was in charge
of events and an accident was caused
on the face of it by negligence, then it
may be presumed that the defendant
was negligent unless there is evidence
to the contrary.
STARE DECISIS: To stand by things
decided, that is to adhere to
precedents of earlier cases as sources
or authorities of law. When an issue
has already been ruled upon by a
court, other cases involving the same
issue must receive the same response
from that court or lower courts.
SUBPOENA: An order compelling a
person to appear in court or produce
documents.
VOLENTI NON FIT INJURIA: That to
which a man consents cannot be
considered an injury.
In another sense, no one can enforce a
legal right which he has voluntarily
waived/abandoned.

PAROLE: The release of a prisoner for
a short period of time, for a special
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I N A P P R O P R I AT E
CONSIDERATION

armed robber, as stipulated in the
Robbery and Firearms Act, is death
sentence.

At the Lagos High Court sitting at
Ikeja on 10th December, 2018, the
proceedings of the Court took an
unprecedented turn when excerpt of
a sex tape between the Claimant a
married father of 3 (Three) and the
Defendant his ex-lover was played
in open Court.

On 18th November, 2005, the Appellant
went to a shop parading himself as a
customer. The Appellant bought some
candy and when the shop attendant
turned around, the Appellant pulled a
gun and pointed at the shop attendant.
Perceiving danger, the shop owner, who
was lying down in the shop at the time,
screamed. The Appellant threatened to
kill both of them if she did not keep quiet.
Having ordered the shop attendant and
the shop owner to lie down, the
Appellant went away with N1,705.00
(One Thousand, Seven Hundred and
Five Naira) being the money they made
for that day, and 2 (Two) rolls of Peak
Milk.

The Claimant sued the Defendant
f o r n o n - p a y m e n t o f
N15,000,000.00(Fifteen Million
Naira) loan given to the Defendant
during the course of their
relationship.
The Defendant denied receipt of the
loan and stated that the money
given was a gift and the Claimant
became vindictive after their
relationship turned sour and is
seeking to punish her by taking her
to Court.
The counsel to the Defendant during
the Trial played excerpts of an hour
long tape which showed the
Claimant and Defendant lying on a
bed in a hotel room agreeing to the
terms of the loan before engaging in
sexual intercourse.The Defendant's
Counsel further tendered a copy of a
loan agreement to the Court as
evidence of the agreement between
the parties. Clause 5 (Five) of the
agreement exempted the Defendant
from repaying the loan because of
their sexual relationship.

DEATH SENTENCE FOR
ROBBING SHOP OWNER OF
N1,705 AND 2ROLLS OF
PEAK MILK
In March, 2019, the Supreme Court
sentenced Mr. Obinna John to death
for armed robbery. The penalty for

Regardless of how little the proceeds of
the armed robbery seems, a huge price
was paid. This man lost his life for
N1,705.00(One Thousand, Seven
Hundred and Five Naira) and 2 (Two)
rolls of Peak Milk. At the end of the day,
the law is the law.
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